








Vaughn deficiency. As plaintiff noted in the district court, the CIA:

° Produced two printouts of a simulation, one dated "5/16/97,"
and the other bearing two dates, "3/98" and "3/15/04," and

° The results, or outputs, of the two printouts are different from
one another.

Plaintiff is entitled to know at least whether the CIA claims that both
records® were generated from the NSA's MV program. The only
discovery plaintiff had was the CIA's Vaughn index. Every Vaughn index
must identify the record to which it refers, and here, that identification
includes the identification of the software allegedly used to generate both
printouts produced. (Plaintiff believes that the "5/16/97" graphical printout
is not what it purports to be, but, rather, is merely made up graphs.®)

"The description and explanation the agency offers should reveal as
much detail as possible as to the nature of document without actually
disclosing information that deserves protection." Oglesby v. US Dept. of

Army, 79 F.3d 1172, 1176 (D.C. Cir. 1996).

8 See simulation printouts: III # 86 at 703-11, Graphical printout

entitled "TWA 800 Flight Simulation," handwritten date "5/16/97;"
and III # 86 at 703-11, NSA tabular printout entitled "MVS Trajectory
Program," handwritten dates "3/98" and "3/15/04."

% See Clarke Decl., IV #90 at 1029 § 19: "As far as plaintiff can tell,
the CIA did not identify any time-step simulation predating its
November 1997 public release of its zoom-climb animation."
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C.  The Court must review the NSA's in camera Affidavit for a
finding of Segregability of Simulation Inputs, and should
Order it Unsealed
The NSA's in camera affidavit is said to include "whether any portion
of the program is segregable." IV # 95 at 1058 (discussed supra). Without
disclosure here, the government's Vaughn index is patently inadequate to
permit this Court to decide whether Exemption 3 was properly claimed.
Additionally, the affidavit should be unsealed, after redactions, at the
Court's discretion, to permit plaintiff to file a transverse affidavit on remand,
if necessary.” The common-law creates a "strong presumption in favor of
public access to judicial proceedings," and the party seeking to seal records
is obligated "to come forward with specific reasons why the record, or any
part thereof, should remain under seal." Johnson v. Greater Southeast
Community Hospital Corp., 951 F.2d 1268, 1277-78 (D.C. Cir. 1997).

"Under the First Amendment, the press and the public have [a] presumed

right of access to court proceedings and documents." Oregonian Publishing

0 The affidavit should include, inter alia, a factual basis for the Court's

determination of whether the government's disclosure of its simulation
outputs does not work as a waiver of the nondisclosure of its inputs.
See, e.g., In re Sealed Case, 676 F. 2d 793 (DC Cir. 982) (holding it
inequitable to allow a corporation to foster the appearance of full
disclosure and later withhold records that are properly characterized
as underlying documents of its report to the SEC).
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Co. v. United States District Court, 920 F.2d. 1462, 1465 (9th Cir. 1990)
cert. denied, 501 U.S. 1210 (1991).
D.  The Government's Vaughn index should address All
Records that plaintiff identified as Existing and Responsive
As discussed supra, plaintiff identified 15 "responsive records... for
which defendants have failed to account," and submitted evidence in support
of the existence of each of these records, most of which are in electronic
format. The government's Vaughn index should identify all these records.
E. The ClA's Vaughn index should include Affidavits made
on Personal Knowledge
Generally, affidavits made in support of summary judgment must be
based on personal knowledge under Fed.R.Civ.P. 56(e). But under the
FOIA, agency affidavits may be made based on information made available
to the affiant in his or her official capacity. Here, plaintiff proved fraud.
Thus, the government has much to hide in this litigation. The government
should not be afforded the opportunity to make representations in its
affidavits without exposure to court sanctions or criminal liability. None of
the CIA's affidavits are based on personal knowledge.
In 2001 the CIA responded to plaintiff's FOIA request for the records

at issue by claiming that "the CIA simply incorporated the NTSB
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conclusions into our videotape...", and, that, "[a]ccordingly, you may want to
submit your request to the NTSB..." This blatant fabrication was the CIA's
first representation made in bad faith.

The CIA's final misrepresentation was made in August of 2005, to
both plaintiff and the district court, when it filed records at issue. The CIA
had removed the single most significant page in the case, the TWA 800
Flight Simulation graph reporting the zoom-climb. It depicts a climb to
about 16,200 feet — 800 feet less than the animation's 17,000 foot zoom-
climb.” That is 400 feet less than Record 32's"* reported 16,600 foot climb.
Later, the CIA later denied that this graph was a part of its TWA 800 Flight

Simulation record.”

b See CIA zoom-climb animation transcript, [ # 28 at 118. See also

animation, lodged.

2 See 3d Lahr Aff., IV # 87 at 964-75 (analysis); IV # 90 at 1044
(description); III # 86 739-40 (Record Disposition Report); Id. at
741-68 (Record); Id. at 756 (climb altitude output in feet —
"16,602.1732").

IV #101 at 1078 9 4 Plaintiff's Errata to Joint Chart: "The CIA
omitted from its submission to the Court the most significant of these

graphs: The zoom-climb graph... is attached... " See graph Id. at
1097 and III # 86 at 708.
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The CIA's conduct in between was not much better. In 2005 the CIA

made three releases to plaintiff,” and later filed the records with the district

court. By the time the CIA filed the records with the district court, plaintiff

had almost finished organizing the CIA records already produced to him.”

But the records filed in the district court were grouped entirely differently, as

if the CIA had shuffled the pages before submitting them to the court.

Significantly, the CIA had changed the seven-digit identifying number on

many of the records before filing them with the court.”” Adding to the

confusion, the CIA's accompanying Vaughn index cited seven digit numbers
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Feb 28, 2005, 261 pages; May 12, 2005, 585 pages; June 17, 2005,
73 pages.

See Order, V # 113 at 1180: "Plaintiff argues that multiple records
contained the same MORI numbers, and, conversely, other records
were spread out in pages containing differing MORI numbers."

Notwithstanding the confusion, plaintiff was able to organize the
records. He did so by numbering the records one through 81, grouped
by agency, in chronological order with the undated records following
with dated documents. Records for which defendants failed to
account are denoted by a letter following the number (e.g., 4A, SA,
6A, and so on). See Excel chart, IV # 90 at 1034-57. See also
records at issue, preceded by Record Disposition Reports, II1 # 86 at
653 through IV at 961.

See, e.g., Joint Chart, IV # 97 at 1068-75, listing six of 23 records by
two seven-digit identification numbers. See also Judgment of the
Court, V # 118 at 1209-10, ordering disclosure of four CIA records
identified by two seven-digit numbers.
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that corresponded to none of the seven digit numbers appearing on any
records produced to either the court or plaintiff,”” rendering the index
useless. The CIA also omitted from its court filings the records which it
claimed it produced without redaction,”® further complicating plaintiff's task
of comparing the records that he had received from the CIA, with those filed
with the court.

Two months after having filed its Vaughn index (referring to seven
digit numbers which did not match any records ever produced in the case),
the CIA filed a table cross-referencing its heretofore unknown sets of seven
digit numbers to the numbers appearing on the court-filed version of its
production,” enabling plaintiff continue on unscrambling CIA productions.

About a year later, under court order, the parties submitted a chart
identifying each contested record by both plaintiff's identifying number, and

by the CIA's seven digit number(s). The chart included the heading, Defs'

7 See Defendant's Excerpts, Vol. I, CIA Vaughn index, Docket # 57 at
284-313, identifying records by seven digit "Document Numbers."

8 Order, V #113 at 1179: "On August 16, 2005, the CIA supplemented
this Vaughn index by submitting the Second Buroker Declaration, to
which was attached copies of all records that were withheld only in
part by the government."

& See Defendant's Excerpts, Vol. I, 2d Buroker Decl., Docket # 61 at
320.
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Alternative ID No., under which appeared seven digit numbers
corresponding to six records that the CIA had provided to plaintiff before
filing the same records (with different identifying numbers) with the district
court.® (The chart excluded the CIA's Vaughn index's meaningless seven
digit "Document Number.")

The district court discussed most of plaintiff's complaints, but held
that, "[n]otwithstanding that the CIA's MORI document numbering system
is confusing and frustrating" (V #113 at 1180), "[t]he government’s
explanation is adequate, and Plaintiff’s allegations are not evidence of
governmental bad faith." Id. at 1181. The court did not consider the CIA's
2001 FOIA response misrepresenting that only the NTSB had generated
responsive records, nor the CIA's final bad faith act of removing from its
court-filed version of the TWA 800 Simulation printout the zoom-climb
altitude graph.

Under Allen v. CIA, 636 F.2d 1287 (D.C.Cir.1980), agency bad faith
is relevant because it undermines the credibility of the agency's statements in
its affidavits. See also Rugiero v. U.S. Dept. of Justice, 257 F.3d 534
(6th Cir. 2001), observing, "'where it becomes apparent that the subject

matter of a request involves activities which, if disclosed, would publicly

8 Joint Chart, IV # 97 at 1066-76.
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embarrass the agency or that a so-called 'cover up' is presented, government
affidavits lose credibility.' Jones, 41 F.3d at 243 (quoting Ingle, 698 F.2d at
267) (emphasis added)."

Should this matter be remanded for further proceedings, any further
CIA affidavits should be based on personal knowledge, where practicable,
including, at a minimum, the identification of which facts are based on
personal knowledge and which facts are made based on information made

available to the affiant in his official capacity.®

VI. CONCLUSION

The district court's failure to apply common law doctrines to its
analysis of the government's privilege assertions does not require this Court
to remand the privilege issue to the district court, because the record is
sufficiently complete, and this Court can conduct the analysis itself.

Should this Court have reservations about finding that the

government's conduct constitutes crime and fraud, a remand should include

81 Obvious issues about the NSA record include why it bears two

dates, both of which are after the animation's release, and one of
which is over six years after the CIA's release of its zoom-climb
conclusion and over three years after the NTSB issued its final report.
Another glaring irregularity is the fact that the outputs on the
"5/16/97" graphs do not match the outputs on the "3/98 and 3/15/04"
tabular printout.
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instructions that plaintiff be granted leave to file a cross-motion for summary
judgment. Perhaps, in light of plaintiff's very serious allegation of 230
counts of manslaughter and ensuing cover-up, in fairness and under due
process, the government should have the opportunity to file a Statement of
Genuine Issues, mandating contravening affidavits, on pain of conspicuous
admission of crime and fraud.

In Federalist Paper No. 51, James Madison wrote that, although
elections would be the "primary control on the government," "experience has
taught mankind the necessity" of a system of checks and balances, to serve
as an "auxiliary precaution" against corruption. Edmund Burke is
commonly regarded as the source of the news media's being referred to a
"Fourth estate" — the notion that the press (or media) is a fourth branch of
government — which was, in Burke's eyes, more important than three
branches of government ("Three Estates in Parliament; but in the Reporters'
Gallery yonder, there sat a Fourth estate more important far than they all.")

In his second inaugural address, Thomas Jefferson, in discussing
government criticism by the press, said that "[n]o experiment can be more
interesting than that we are now trying, and which we trust will end in

establishing the fact, that man may be governed by reason and truth. Our
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first object should therefore be, to leave open to him all avenues of the
truth."

The adjudication that plaintiff seeks — that the government's assertions
of privilege are vitiated by its fraud in covering up the true initiating event of
the Flight 800 disaster — is adjudication of a blatant failure of the experiment
of our Founding Fathers.

TWA Flight 800 was shot from the sky in front of hundreds, if not
thousands, of citizens, killing 230 people. The government hid which
agency had jurisdiction, while altering, deleting, and hiding the evidence,
all of which is consistent only with missile fire. The non-governmental
parties to the "investigation" smuggled out evidence for independent
analysis and to give to the media. Then the government closed the case,
based on an unequivocally impossible theory, after which the news media
repeatedly reported the government's assertion that there is "no evidence" to
contradict its theory.

The Founding Fathers' experiment employed a system of checks and
balances as auxiliary precautions because they knew from the history of
mankind that unchecked government power leads to criminality. Even in
situations in which the Judiciary usually defers to the Executive, such as

when the President invokes a privilege, "the exercise of jurisdiction [is]
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warranted" "[w]hen judicial action is needed to serve broad public

interests—as when the Court acts, not in derogation of the separation of

powers, but to maintain their proper balance." Nixon v. Fitzgerald, 457 U.S.

731, 754 (1982).

VIl. RELIEF SOUGHT

WHEREFORE, plaintiff seeks the following equitable relief:

An adjudication that the government's assertions of privilege
are vitiated by its fraud in covering up the true cause of the
Flight 800 disaster, and a corresponding order of disclosure.

Alternatively, a remand for a determination of the issue of fraud
and illegality, after the filing, and adjudication, of Lahr's cross-
motion for entry of partial summary judgment.

An order of disclosure consistent with the conclusion that
the deliberative process privilege under Exemption 5 is
subject to the FOIA's balancing test.

An order of disclosure consistent with the conclusion that
CIA records generated after its broadcast of its zoom-
climb animation are post-decisional.

An order of disclosure of all records associated with the
NTSB's time-step simulation of Flight 800, as well as its
simulation run of the descent of Flight 800's debris.

This Court's in camera inspection, and unsealing after the
Court's redactions, of the NSA affidavit.

An order of disclosure after a finding that the inputs to the

NSA's simulation are segregable from the simulation itself, and,
thus, do not fall within the purview of Exemption 3.
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Remand to the district court with instructions to order the
government to conduct a search for additional responsive
records, including the 15 specific records identified by plaintiff,
as well as records of any correlations of the zoom-climb
conclusion to other data, including data from Radar, the Flight
Data Recorder, and the Cockpit Voice Recorder.

Remand to the district court with instructions that further

affidavits in the CIA's Vaughn index shall, when practicable, be
based on personal knowledge under Fed.R.Civ.P. 56(e).

Respectfully submitted,

John H. Clarke

Counsel for Cross-Appellant/Appellee
H. Ray Lahr

1629 K Street, NW

Suite 300

Washington, DC 20006

(202) 332-3030
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